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Introduction
Since its adoption in 1982, Securities and Exchange Commission 

(SEC) Regulation D (Reg D) (17 CFR §§230.500–230.508) has allowed 
small companies to raise capital by issuing securities to investors 
without registering the offering of those securities with the SEC. Until 
recently, Reg D prohibited the issuer from engaging in any “general 
solicitation” of investors. See former 17 CFR §230.502(c). This meant 
that the issuer (and anyone else involved in the offering) could not 
publish any advertisement in a newspaper, mail offering materials to 
a mailing list, offer the securities at a public seminar, or post a notice 
about the offering on the Internet. All offerings had to be conducted 
privately to a limited number of investors with whom the issuer had a 
preexisting substantive relationship and a reasonable belief that they 
were suitable investors.

—continued on page 3

IN THIS ISSUE

How to Conduct a Rule 506(c) Offering ................................................................................... 1
 by Rick Randel

The Basics of Closing Protection Letters .............................................................................. 13
 by Christopher E. Deal

Asset Protection Planning: Guidance for Business Lawyers .................................................. 21
 by Bruce Givner

Rick Randel is the founder of Randel 
Law, Inc., in San Ramon. Rick has 
over 25 years’ experience counseling 
business owners on funding and 
securities law, exit and succession, 
equity compensation, and mergers 
and acquisitions. Mr. Randel guides 
business owners through the funding 
process and helps them raise 
capital from investors, comply with 
securities laws, incentivize employees 
with equity, obtain liquidity from 
their company, and transition to 
new ownership through exit and/or 
succession. Mr. Randel received his 
undergraduate degree from UCLA 
and his law degree from Georgetown 
University Law Center.

http://ceb.com


CALIFORNIA BUSINESS LAW PRACTITIONER Winter 2017 How to Conduct a Rule 506(c) Offering 3 

 

This all changed with Title II of the Jumpstart Our 
Business Startups Act (JOBS Act) (Pub L 112-106, 
126 Stat 306), in which Congress ordered the SEC to 
allow general solicitation in certain limited circum-
stances. The SEC responded by adopting new subsec-
tion (c) of existing Rule 506. New Rule 506(c) (17 
CFR §230.506(c)) allows issuers to engage in general 
solicitation if they take “reasonable steps” to verify 
that all purchasers in the offering are accredited inves-
tors. See Hiraide, Access to Capital for Job Creators: 
Rule 506 of Regulation D After the JOBS Act, Part I, 
28 CEB Cal Bus L Prac 112 (Fall 2013). Because Reg 
D offerings have always been thought of as private 
placements, one could almost say that Rule 506(c) 
creates the oxymoron of a “public private placement.” 
Because Rule 506(c) offerings are clearly not private, 
however, it is probably better to describe them as pub-
lic exempt offerings. 

This article outlines the requirements of Rule 
506(c) and guides counsel through the steps required 
for conducting a Rule 506(c) offering. The article as-
sumes some experience conducting private place-
ments under Reg D. Therefore it does not present an 
overview of the entire offering process but rather 
what differs for Rule 506(c) offerings. 

BACKGROUND 
Before the adoption of Rule 506(c), all of the ex-

emptions under Reg D incorporated by reference Rule 
502(c) (17 CFR §230.502(c)). Rule 502(c) prohibits 

any form of general solicitation or general advertising, 
including, but not limited to, the following: (1) Any ad-
vertisement, article, notice or other communication pub-
lished in any newspaper, magazine, or similar media or 
broadcast over television or radio; and (2) Any seminar 
or meeting whose attendees have been invited by any 
general solicitation or general advertising. 

In §201(a) of the JOBS Act, Congress ordered the 
SEC to adopt rules allowing general solicitation in 
certain types of unregistered offerings. The SEC sub-
sequently adopted new subsection (c) of Rule 506, ef-
fective September 26, 2013, allowing general solicita-
tion under certain circumstances. See SEC Release 
No. 33-9415 (July 10, 2013) (the Adopting Release). 
A new introductory subsection (a) was added to Rule 
506. Old Rule 506 was moved to new subsection (b) 
and is still alive and well (and offerings under Rule 
506(b) are now referred to as “506(b) offerings”). 
This article focuses on how to conduct an offering 
under new subsection (c) of Rule 506. 

Before reviewing the requirements of Rule 506(c), 
it is important to note that the requirements are more 
burdensome than those of Rule 506(b). So if the client 

has an existing relationship with funders or can raise 
sufficient funding through the principals’ existing pri-
vate network of contacts, it probably makes more 
sense to use Rule 506(b) rather than to conduct a gen-
eral solicitation under Rule 506(c). Rule 506(c) is 
primarily intended for issuers that can’t find a suffi-
cient number of investors privately and need to cast a 
wider net to raise the needed funds. Similarly, if the 
client wishes to admit unaccredited investors, it will 
have to rely on Rule 506(b) or some other exemption 
rather than Rule 506(c). 

By the same token, it is very important to explain 
to the client that it must reject investors who do not 
pass the additional tests that must be performed to 
verify accredited investor status. It can be very diffi-
cult to convince clients to give back money they have 
received from willing investors. Therefore, practition-
ers should make sure to obtain their client’s commit-
ment to reject unaccredited investors and return their 
money if the client wants to conduct a Rule 506(c) of-
fering. 

REQUIREMENTS OF RULE 506(c) 
Rule 506(c) is quite simple. It contains only two 

subsections, 506(c)(1) and 506(c)(2). Subsection 
(c)(1) (similar to Rules 504, 505, and 506(b)) cross-
references the other parts of Reg D with which a Rule 
506(c) offering must comply. Subsection (c)(2) con-
tains the requirement for extra diligence that the issu-
er must conduct to verify that all purchasers are ac-
credited. 

Rule 506(c)(1) 
Subsection 506(c)(1) states that “[t]o qualify for 

exemption under [Rule 506(c)], sales must satisfy all 
the terms and conditions of §§ 230.501 [Rule 501] 
and 230.502(a) and (d) [Rules 502(a) and (d)].” Note 
the omission of the term “offers” from this require-
ment. All the other operative rules of Reg D require 
not only the actual sale of the securities, but also the 
offering of those securities, to comply with the cited 
sections of Reg D. Not so Rule 506(c). Rule 506(c) 
only requires the actual sale itself to comply with the 
other referenced sections. 

Rule 501 contains the defined terms (e.g., the defi-
nition of “accredited investor”) and general concepts 
applicable to most Reg D offerings, depending on the 
circumstances. This article assumes familiarity with 
Rule 501, and because new Rule 506(c) did not 
change anything in Rule 501, it will not be further 
discussed in this article. 

Rule 502(a) concerns integration, which does apply 
to Rule 506(c) offerings. This article also assumes 
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familiarity with the concept of integrating two other-
wise separate offerings into one offering for securities 
law purposes. This concept is very important to an is-
suer conducting a Rule 506(c) offering. Conducting 
an offering under some other rule in which unaccred-
ited investors are allowed—or when the additional 
steps to verify accredited investor status are not tak-
en—would destroy the exemption under Rule 506(c) 
if too close in time or otherwise too similar to the 
506(c) offering. Similarly, engaging in general solici-
tation in the 506(c) offering could destroy the exemp-
tion in the other offering (e.g., a Rule 506(b) offer-
ing). Therefore it is very important to perform an in-
tegration analysis under Rule 502(a) before com-
mencing a 506(c) offering within the 6-month safe-
harbor integration window. 

New Rule 506(c) (17 CFR §230.506(c)) 
allows issuers to engage in general 
solicitation if they take “reasonable steps” 
to verify that all purchasers in the offering 
are accredited investors. 

Notwithstanding the integration issues, it is possi-
ble to commence an offering as a Rule 506(b) offering 
and then, if the issuer is not raising sufficient funds 
and wants to cast a wider net, to convert the offering 
to a Rule 506(c) offering. If the Form D has already 
been filed, counsel would file an amendment chang-
ing the exemption on which the issuer is relying. Of 
course, the issuer would have to perform the addition-
al review of investors’ claims of accreditation re-
quired by Rule 506(c). Presumably, if any investors 
had previously been accepted, the issuer could per-
form this additional review retroactively, and if the 
investors pass, the issuer could continue with the of-
fering under Rule 506(c). If any investors fail (or if 
any unaccredited investors have been accepted), the 
offering would have to continue under Rule 506(b). 

The converse is not true, however. Once a compa-
ny has commenced general solicitation under a Rule 
506(c) offering, it cannot convert to a Rule 506(b) of-
fering, because the latter does not allow general so-
licitation. If the issuer starts out intending to rely on 
Rule 506(c) and has not yet undertaken any general 
solicitation, the issuer can switch to Rule 506(b), pro-
vided the requirements of Rule 506(b) are satisfied. 

Note the absence of Rules 502(b) and 502(c) from 
the list of other sections of Reg D with which a Rule 
506(c) offering must comply. Rule 502(b) contains 
the disclosure requirements for Reg D offerings that 
allow unaccredited investors. Because a Rule 506(c) 

offering cannot include unaccredited investors, these 
disclosure requirements do not apply. (Some disclo-
sure, however, is recommended. See “Step-by-Step 
Guide to Conducting a Rule 506(c) Offering” below.) 
Rule 502(c) contains the prohibition of general solici-
tation that previously applied to all Reg D offerings. 
Because the gist of Rule 506(c) is to allow general so-
licitation, the SEC of course had to omit Rule 502(c) 
from the requirements for a Rule 506(c) offering. 

Rule 502(d) contains the limitations on resale ap-
plicable to all Reg D offerings. This rule is equally 
applicable to Rule 506(c) offerings. 

Rule 506(c)(2) 
The trade-off for the right to engage in general so-

licitation is the requirement for the issuer to conduct 
greater diligence to confirm that all purchasers are ac-
credited investors. Under former Rule 506, the issuer 
merely had to have a reasonable belief that all inves-
tors (other than the permitted 35 unaccredited inves-
tors) were accredited. This could be satisfied by a 
fairly minimal investor questionnaire or analogous 
document asking the investors to check various boxes 
indicating that their net worth was over $1 million or 
that their income met the requirements in the defini-
tion of “accredited investor” in Rule 501(a) (17 CFR 
§230.501(a)) (or that they fell within one of the other 
categories of “accredited investor”). If there was noth-
ing internally inconsistent in the accredited investor 
questionnaire, and if the issuer had no actual 
knowledge of any contradictory information, the issu-
er was entitled to rely on the investor’s box-checking 
to form a reasonable belief that the investor was ac-
credited. 

Not so under Rule 506(c). Rule 506(c)(2)(ii) (17 
CFR §230.506(c)(ii)) (entitled “Verification of Ac-
credited Investor Status”) requires the issuer to “take 
reasonable steps to verify that purchasers of securities 
sold in any offering under paragraph (c) of this sec-
tion are accredited investors.” Note this requirement 
does not apply to offerees but only to those investors 
who actually purchase the securities. 

The SEC did not define “reasonable steps” but stat-
ed in the Adopting Release that whether an issuer has 
taken “reasonable steps” to verify accredited investor 
status involves “an objective determination by the is-
suer (or those acting on its behalf), in the context of 
the particular facts and circumstances of each pur-
chaser and transaction.” Adopting Release at 27. The 
SEC refers to this as a “principles-based” method of 
verification. See Adopting Release at 33. 

The SEC stated that issuers should consider the fol-
lowing factors in determining the reasonableness of 
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the steps taken to confirm that a purchaser is accredit-
ed (Adopting Release at 27): 
 The nature of the purchaser and type of accredited 

investor that the purchaser claims to be; 
 The amount and type of information that the issu-

er has about the purchaser; and 
 The nature of the offering, such as the manner in 

which the purchaser was solicited to participate in 
the offering, and the terms of the offering, such as 
the minimum investment amount. 

The SEC initially provided no further guidance on 
what would constitute reasonable steps to verify that a 
purchaser is accredited. Commenters requested fur-
ther guidance. In response to those comments, in the 
final rule, the SEC adopted a separate, nonexclusive 
safe harbor: a list of methods, in addition to the “prin-
ciples-based” method, that are deemed to satisfy the 
verification requirements for individual investors. (No 
such methods were provided for entity investors be-
cause the SEC felt that the determination for such in-
vestors would be less challenging.) 

Nonexclusive Safe-Harbor Method 
for Individual Investors 

Under the nonexclusive safe-harbor method, if an 
individual investor claims to be accredited on the ba-
sis of income, the issuer will be deemed to have taken 
reasonable steps if it reviews IRS forms (Form W-2, 
Form 1099, Schedule K-1 to Form 1065, and Form 
1040) that report the purchaser’s income for the 2 
most recent years. The issuer must also obtain a writ-
ten representation that the purchaser has a reasonable 
expectation of reaching the necessary income level in 
the current year. 

If an individual investor claims to be accredited on 
the basis of net worth, the issuer will be deemed to 
have taken reasonable steps if it reviews the following 
documentation: 
 With respect to assets: Bank statements, broker-

age statements and other statements of securities 
holdings, certificates of deposit, tax assessments, 
and appraisal reports issued by independent third 
parties; and 

 With respect to liabilities: A consumer credit re-
port from at least one of the nationwide consumer 
credit reporting agencies. 

The documents must be dated within 3 months before 
the date of sale. In addition, the issuer must obtain a 
written representation from the purchaser that he or 
she has disclosed all liabilities necessary for the issuer 
to make a determination of net worth. If the docu-
ments are dated within the prior 3 months when the 
issuer receives and reviews them, but by the time of 

the sale are older than 3 months, the issuer must either 
obtain new documents or decide that it has taken rea-
sonable steps under the “principles-based” method of 
verification without relying on the safe harbor of the 
nonexclusive methods listed above. See SEC Compli-
ance and Disclosure Interpretations, Securities Act 
Rules, Question 260.08, available at https://www. 
sec.gov/divisions/corpfin/guidance/securitiesactrules-
interps.htm. 

Whether an issuer has taken “reasonable 
steps” to verify accredited investor status 
involves “an objective determination by 
the issuer (or those acting on its behalf), 
in the context of the particular facts 
and circumstances of each purchaser 
and transaction.” 

If the investor is unwilling to disclose such sensi-
tive information, the issuer may rely on written con-
firmation from a registered broker, an SEC registered 
investment adviser, a licensed attorney, or a certified 
public accountant that he or she has taken reasonable 
steps within the last 3 months to verify that the pur-
chaser is accredited and has indeed determined that 
the investor is accredited. The third party confirma-
tion proves useful when the investor does not wish to 
reveal its personal financial information to the issuer. 
Many investors are uncomfortable with issuers know-
ing just how much money the investor has, for fear 
that the issuer will ask them to pony up more money 
in the current offering or will constantly badger them 
for additional funding in the future. The third party 
confirmation avoids this problem because only the 
third party sees the actual numbers; the issuer only 
sees that the third party has concluded that the inves-
tor meets the definition of “accredited investor.” 

The steps above are not required for an investor 
who purchased securities from the issuer in a Rule 
506(b) offering as an accredited investor before the 
effective date of Rule 506(c) (Sept. 26, 2013) and 
continues to hold those securities. In such cases, the 
issuer may rely on a certification by the investor at the 
time of the sale under the 506(c) offering that he or 
she continues to qualify as an accredited investor. 

Note that what constitutes “reasonable steps” under 
Rule 506(c)(2)(ii) to verify accredited investor status 
is based on the facts and circumstances of each case. 
The nonexclusive steps the SEC listed represent a safe 
harbor and are not necessarily required in every case. 
In the Adopting Release at 47, the SEC stated: “[T]he 
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more likely it appears that a purchaser qualifies as an 
accredited investor, the fewer steps the issuer would 
have to take to verify accredited investor status, and 
vice versa.” For example, if a purchaser is able to 
meet a high minimum investment requirement, then 
the likelihood of that purchaser being accredited may 
be high enough for the issuer to take fewer steps to 
verify that he or she is accredited. This approach as-
sumes that the issuer sees no evidence that the pur-
chaser might not be accredited and that the issuer con-
firms that the purchaser’s cash investment was not fi-
nanced by a third party. Adopting Release at 28. 

In the Adopting Release at 47, the SEC 
stated: “[T]he more likely it appears that 
a purchaser qualifies as an accredited 
investor, the fewer steps the issuer would 
have to take to verify accredited investor 
status, and vice versa.” 

Similarly, the nature of the offering—that is, the 
means through which the issuer contacts potential in-
vestors—bears a relationship to the reasonableness of 
the steps taken to verify accredited investor status. 
The broader the solicitation, the more thorough the is-
suer must be (Adopting Release at 33): 

An issuer that solicits new investors through a website 
accessible to the general public, through a widely dis-
seminated email or social media solicitation, or through 
print media, such as a newspaper, will . . . be obligated 
to take greater measures to verify accredited investor 
status than an issuer that solicits new investors from a 
database of pre-screened accredited investors created 
and maintained by a reasonably reliable third party. 

Finally, the issuer must take into account the nature 
of the purchaser, the type of accredited investor it 
claims to be, and the amount of information the issuer 
has about the investor. “The more information an is-
suer has indicating that a prospective purchaser is an 
accredited investor, the fewer steps it may have to 
take, and vice versa.” Adopting Release at 31. For ex-
ample, if an investor claims to be accredited because 
it is a registered broker-dealer (one of the categories 
of accredited investor), the SEC has implied that the 
issuer need do no more than confirm the investor’s 
registration on FINRA’s BrokerCheck website. 
Adopting Release at 30. In many cases, information 
about the investor may be publicly available—for ex-
ample, for (1) investors who are named officers of 
publicly traded companies, whose compensation is 

disclosed in their employer’s proxy statement, (2) an 
IRC 501(c)(3) organization whose Form 990-series 
return filed with the IRS discloses the entity’s total 
assets, or (3) an investor when the compensation 
earned at his or her workplace by persons at the level 
of the investor’s seniority is publicly available. 
Adopting Release at 32. 

Note that taking reasonable steps to verify that all 
purchasers are accredited under Rule 506(c)(2)(ii) is 
separate and independent from the requirement that 
all purchasers must actually be accredited under Rule 
506(c)(2)(i). The “reasonable steps” requirement must 
be satisfied even if all purchasers happen to be ac-
credited. Adopting Release at 26. If the issuer doesn’t 
take reasonable steps, it has violated Rule 506(c), 
even if it can demonstrate later that all purchasers 
were in fact accredited. See SEC Compliance and 
Disclosure Interpretations, Securities Act Rules, 
Question 260.07. The converse does not hold true: If 
the issuer does take reasonable steps and forms a rea-
sonable belief at the time of sale that all purchasers 
are accredited, but for some reason a purchaser turns 
out not to have been accredited, the issuer remains in 
compliance with Rule 506(c). See SEC Compliance 
and Disclosure Interpretations, Securities Act Rules, 
Question 260.06. 

Principles-Based Method for Entity Investors 
Note that the nonexclusive safe-harbor methods 

listed above, including the third party confirmation, 
apply only to individuals. However, the requirement 
to take reasonable steps to confirm that all purchasers 
are accredited also applies to entity investors. See 
Rule 506(c)(2)(ii). Issuers must use the principles-
based method to confirm that entity investors are ac-
credited. The SEC did not describe what constitutes 
“reasonable steps” for entity investors under the prin-
ciples-based method, but presumably the steps are 
somewhat less robust in light of SEC statements that 
verifying accredited investor status for individuals 
“may pose greater difficulties” than other categories 
of accredited investors. Adopting Release at 31. Of 
course, if an entity claims to be accredited under Rule 
501(a)(8) (any entity in which all of the equity owners 
are accredited) and any of those equity owners are in-
dividuals, then presumably the safe-harbor steps 
would apply to such individuals. If an entity claims 
accredited investor status based on one of the entity 
categories that require total assets in excess of $5 mil-
lion, obtaining financial statements would probably 
satisfy the “reasonable steps” requirement, at least to 
verify the asset component of that category of accred-
ited investor. For trusts, whose investment must be di-
rected by a “sophisticated person” as defined in Rule 
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506(b)(2)(ii), the issuer should require the person to 
describe his or her investment experience in the inves-
tor questionnaire. As mentioned above, the SEC has 
stated that for an entity investor that claims to be ac-
credited on the basis of being a registered broker-
dealer, the issuer need only confirm that registration 
on FINRA’s BrokerCheck website. The method of 
confirming other entities’ accredited status will vary 
depending on the category of accredited investor they 
claim to be and the other factors discussed above. 

Because the burden of proving compliance with 
Rule 506(c) is on the issuer, counsel should make sure 
to keep, or instruct the client to keep, detailed records 
of the documents that were reviewed and the analysis 
that was undertaken to verify accredited investor sta-
tus, especially in borderline cases. 

To verify that all purchasers are 
accredited, if the issuer doesn’t take 
reasonable steps, it has violated Rule 
506(c), even if it can demonstrate later that 
all purchasers were in fact accredited. 

Some commentators were concerned that the “rea-
sonable steps” requirement under new Rule 506(c) 
would create an inference that those steps would now 
be required for traditional Rule 506 offerings (now 
codified as Rule 506(b)). However, that is not the 
case. The same “reasonable belief” standard for ac-
credited investors continues to apply to traditional 
Rule 506 offerings under new Rule 506(b). See 
Adopting Release at 99. 

Rules 506(d) and 506(e) 
Although new Rules 506(d) and 506(e) are separate 

from Rule 506(c), the SEC adopted them at the same 
time it adopted Rule 506(c). See Hiraide, Access to 
Capital for Job Creators: Rule 506 of Regulation D 
After the JOBS Act, Part II, 29 CEB Cal Bus L Prac 
14 (Winter 2014). Rule 506(d) prohibits issuers from 
relying on Rule 506(b) or 506(c) for their exemption 
from registration if the issuer, a predecessor company, 
or any of their directors, general partners, managing 
members, executive officers, promoters, or other rep-
resentatives participating in the offering, as well as 
any party that owns 20 percent or more of the out-
standing securities of the issuer, (1) has been convict-
ed of any felony or misdemeanor in connection with 
the purchase or sale of securities, (2) is subject to cer-
tain orders of the SEC or any state securities agency, 
or (3) is subject to certain other regulatory actions in-

volving securities transactions. 17 CFR §230.506(d). 
These disqualifications are sometimes referred to as 
the “bad actor” disqualifications, and the listed events 
as “bad actor events.” 

The disqualifications above do not apply if the 
conviction, order, or other action occurred before Sep-
tember 23, 2013. However, under Rule 506(e) (17 
CFR §230.506(e)), if any of the listed persons was 
subject to one of the so-called bad actor events before 
that date, the situation must be disclosed to all pur-
chasers a reasonable time before the sale. 

The involvement of a bad actor under Rule 506(d) 
(or the failure to make the required disclosure under 
Rule 506(e)) does not prevent the issuer from relying 
on Rule 506(c) if the issuer can show that it did not 
know, and in the exercise of reasonable care could not 
have known, about the bad actor. To establish reason-
able care, the issuer must make a “factual inquiry” in-
to whether any of the bad actor events exists. See 
Rule 506(e) Instruction. The nature of such factual in-
quiry will vary depending on the circumstances. Prac-
titioners should therefore interview their clients re-
garding whether anyone involved in the offering is 
subject to a bad actor event and provide their clients 
with instructions on how to investigate whether a bad 
actor is involved (see Step 3 below). 

STEP-BY-STEP GUIDE TO CONDUCTING 
A RULE 506(c) OFFERING 

The following list guides counsel through the steps 
required to conduct a compliant Rule 506(c) offering: 

STEP 1: Determine That Rule 506(c) Is the 
Appropriate Exemption 

As discussed in the “Background” section of this 
article, the requirements of Rule 506(c) are more bur-
densome than those of Rule 506(b) or other potential 
exemptions. Thus it is important to determine that 
Rule 506(c) is the right exemption to rely on. Practi-
tioners should instruct their clients that the additional 
verification steps required under Rule 506(c) are only 
worth the extra effort if their client really needs to 
conduct general solicitation to find investors. If the is-
suer has existing relationships with investors, or the 
principals have extensive networks of contacts, it may 
make more sense to use Rule 506(b) rather than con-
duct a general solicitation under Rule 506(c). (In fact, 
if the offering amount is $1 million or less, it makes 
more sense to use Rule 504, unless the issuer needs 
the preemption of state law under Rule 506.) 

Further, counsel must clearly explain to the issuer 
the added steps necessary under Rule 506(c), includ-
ing the need to ask investors for private financial in-
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formation. Practitioners must obtain their client’s 
commitment to reject unaccredited investors and re-
turn their money if the client wants to conduct a Rule 
506(c) offering. It runs counter to entrepreneurs’ na-
ture to give money back to willing investors, so it is 
imperative to explain that they must do so and to ob-
tain their agreement in advance to do so. 

As part of determining whether Rule 506(c) is the 
appropriate exemption, counsel must also perform the 
integration analysis discussed under “Rule 506(c)(i)” 
above. 

STEP 2: Determine the Terms of the Offering 
In this step, the practitioner, working with the cli-

ent, determines the characteristics of the security be-
ing offered, the purchase price, the aggregate amount 
of the offering, and the rights and obligations of the 
investors and the issuer. This process is the same for 
an offering under Rule 506(c) as it is for an offering 
under any other exemption. Note that Rule 506(c) im-
poses no limit on the aggregate amount of the offering 
or the number of investors. 

STEP 3: Conduct Bad Actor Investigation 
As mentioned under “Rules 506(d) and 506(e)” 

above, an issuer may not rely on Rule 506(c) for its 
exemption if any of the persons listed in Rule 506(d) 
has experienced one of the bad actor events listed in 
that rule. The involvement of a bad actor under Rule 
506(d), however, does not disqualify the offering if 
the issuer can show that it did not know, and in the 
exercise of reasonable care could not have known, 
about the bad actor. To establish reasonable care, the 
issuer must make a factual inquiry into whether any of 
the bad actor events exists. The nature of the factual 
inquiry will vary depending on the circumstances. At 
the very least, practitioners should interview their cli-
ents regarding whether anyone involved in the offer-
ing might be subject to a bad actor event and provide 
their clients with instructions on how to investigate 
whether a bad actor is involved. Some practitioners 
prepare a detailed bad actor questionnaire and distrib-
ute it to all of the parties listed in Rule 506(d) before 
commencement of a Rule 506(c) offering. Whether 
this is necessary depends on the number of such par-
ties, their relationship with the issuer, and the other 
steps, if any, taken to determine the existence of any 
bad actors. Requiring completed bad actor question-
naires from all participants in the offering would be 
very helpful in showing that the issuer exercised rea-
sonable care. Sample forms of individual and entity 
bad actor questionnaires are available in Financing 
and Protecting California Businesses §§5A.42–5A.43 
(Cal CEB). 

STEP 4: Prepare Offering Materials 
Rule 502(b) of Reg D prescribes certain infor-

mation that an issuer must provide to any unaccredit-
ed investor in most Reg D offerings. The require-
ments do not apply if the offering is only to accredited 
investors. Because Rule 506(c) by definition allows 
only accredited investors, the requirements of Rule 
502(b) do not apply. Therefore, there is currently no 
affirmative disclosure requirement under Rule 506(c) 
(but see note below regarding the SEC’s proposal for 
certain mandated disclosure). However, the best prac-
tice is to provide a confidential private placement 
memorandum (PPM) or other offering document to 
potential investors. See Anapoell, Drafting Private 
Placement Memoranda Under the Safe Harbor Rules 
of Regulation D: What the Treatises Don’t Tell You, 
23 CEB Cal Bus L Prac 1 (Winter 2008); Financing 
and Protecting California Businesses, chap 6A (Cal 
CEB). 

The SEC has stated that for an entity 
investor that claims to be accredited on the 
basis of being a registered broker-dealer, 
the issuer need only confirm that 
registration on FINRA’s BrokerCheck 
website. 

Most of the disclosure in the PPM for a Rule 
506(c) offering will mirror the disclosure for any oth-
er type of exempt offering. The PPM for a Rule 
506(c) offering should include the following addition-
al information. (The following assumes that capital-
ized terms below have been defined previously in the 
PPM; counsel may need to modify those terms to 
match the defined terms in the client’s PPM.) 
 Note on the first page that the offering is “FOR 

ACCREDITED INVESTORS ONLY.” 
 In the “Investor Suitability” section, in addition to 

the standard language for any exempt offering, 
include the following language (modified to suit 
the facts of the offering and the client’s Rule 
506(c) compliance strategy): 

Under SEC regulations, the Company is 
required to “take reasonable steps to verify” 
that purchasers of the Securities are Accred-
ited Investors. The SEC has indicated that if 
an investor is an individual claiming to be an 
Accredited Investor based on his or her an-
nual income, the Company should obtain 
and review the investor’s IRS tax returns for 
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the previous two years and obtain a written 
representation from the investor that he or 
she has a reasonable expectation of reach-
ing the income level necessary to qualify as 
an accredited investor during the current 
year. If an investor is an individual claiming 
to be an Accredited Investor based on his or 
her net worth, the Company should obtain 
one or more of the following types of docu-
ments dated within the prior three months 
and obtain a written representation from the 
purchaser that all liabilities necessary to 
make a determination of net worth have been 
disclosed: 

(1) With respect to assets: Bank state-
ments, brokerage statements and other 
statements of securities holdings, certifi-
cates of deposit, tax assessments, and ap-
praisal reports issued by independent third 
parties; and 

(2) With respect to liabilities: A consumer 
report from at least one of the nationwide 
consumer reporting agencies. 

The Company acknowledges that inves-
tors may consider the above information 
confidential and may be reluctant to provide 
the indicated documents to the Company. 
Therefore, investors may ask their broker, 
investment adviser, CPA, or attorney to re-
view the indicated information and provide to 
the company a “Third Party Confirmation of 
Accredited Investor Status.” See the instruc-
tions in the Investor Subscription Package 
accompanying this Memorandum. 

 In the “Plan of Distribution” or “How to Invest” 
section, add the following text: 

If, after reviewing this Memorandum and 
any additional information requested, and 
having any questions answered to their sat-
isfaction, prospective investors desire to 
purchase the Securities, they should com-
plete in their entirety and return to the Com-
pany the following: 

Subscription Agreement: Two copies of 
the Subscription Agreement must be com-
pleted, executed, and delivered to the Com-
pany at the address set forth below. If your 
subscription is accepted, the Company will 
execute both copies of the Subscription 

Agreement and return one copy to you for 
your records. 

Accredited Investor Questionnaire: One 
copy of the Accredited Investor Question-
naire must be completed in its entirety and 
submitted with the Subscription Agreement. 

Backup Documentation or Confirmation: If 
the investor is an individual, copies of the 
following relevant documents (either A, B, or 
C): 

(A) Income: If the investor is basing ac-
credited investor status on income, any In-
ternal Revenue Service form that reports the 
investor's income for the two most recent 
years (including, but not limited to, Form W-
2, Form 1099, Schedule K-1 to Form 1065, 
and Form 1040); or 

(B) Net Worth: If the investor is basing ac-
credited investor status on net worth, one or 
more of the following types of documenta-
tion dated within the prior three months: 

● With respect to assets: Bank statements, 
brokerage statements and other statements 
of securities holdings, certificates of deposit, 
tax assessments, and appraisal reports is-
sued by independent third parties; and 

● With respect to liabilities: A consumer 
report from at least one of the nationwide 
consumer reporting agencies;  

or 

(C) Third Party Confirmation: A Third Party 
Confirmation of Accredited Investor Status, 
in the form included with the Investor Sub-
scription Package, from one of the following 
professionals: 

● A registered broker-dealer; 

● An investment adviser registered with 
the Securities and Exchange Commission; 

● A licensed attorney who is in good 
standing under the laws of the jurisdictions 
in which he or she is admitted to practice 
law; or 
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● A certified public accountant who is duly 
registered and in good standing under the 
laws of the place of his or her residence or 
principal office. 

Payment: Payment of the full purchase 
price for the Securities subscribed for by 
cashier’s check [or wire transfer of immedi-
ately available funds if applicable]. 

Submit your complete Investor Subscrip-
tion Package to the Company along with 
your check for the purchase price [if paying 
by check] to: 

[Insert name of person to whose attention sub-
scription materials should be sent and his or her 

address] 

 Finally, as required by Rule 506(e), the PPM 
should also disclose any bad actor events that 
would have disqualified the offering under Rule 
506(d) but for the fact that they occurred before 
September 23, 2013. See “Rules 506(d) and 
506(e)” above. 

STEP 5: Prepare Subscription Documents 
The subscription materials for a Rule 506(c) offer-

ing will for the most part track the subscription mate-
rials used for any other exempt offering. The differ-
ences will be (1) some additional language in the ac-
credited investor representation and (2) the descrip-
tion of the additional information the investors must 
submit for the issuer to demonstrate that it took rea-
sonable steps to verify that the investors are accredit-
ed. The format of the subscription materials can differ 
depending on the practitioner’s usual practice. In most 
cases, there will be long forms of the subscription ma-
terials, including an instruction letter, a subscription 
agreement, and a separate investor questionnaire. For 
practitioners (or their issuer clients) who believe such 
a subscription package would be overly burdensome, 
the subscription package can be scaled down to a 
lengthier representation of accredited investor status 
in the subscription agreement and a few checkboxes 
to indicate accredited investor status, including in-
structions on what supporting documentation the in-
vestor must submit with its subscription agreement to 
allow the issuer to confirm that the investor is indeed 
accredited. Such a lengthier representation of accred-
ited investor status may take the following form. 
(Modify the defined terms as necessary to match the 
remainder of the subscription agreement.) 

Note: 
Proposed New Disclosure Requirements 

Counsel should be aware that the SEC has pro-
posed certain mandated disclosures in Rule 
506(c) offerings. See SEC Release No. 33-9416 
(July 10, 2013) (the Amending Release). Alt-
hough these rules have not yet been adopted in 
final form, they indicate what the SEC believes 
should be included in Rule 506(c) offering mate-
rials. Counsel should therefore strongly consider 
including the mandated disclosure in current of-
ferings, to the extent such disclosure does not al-
ready appear in counsel’s standard form of PPM. 

The required disclosures would appear in 
proposed new Rule 509, which would require all 
issuers to include the following prominent leg-
ends in all written general solicitation materials 
in Rule 506(c) offerings: 

The securities may be sold only to accred-
ited investors, which for natural persons, are 
investors who meet certain minimum annual 
income or net worth thresholds. 

The securities are being offered in reliance 
on an exemption from the registration re-
quirements of the Securities Act and are not 
required to comply with specific disclosure 
requirements that apply to registration under 
the Securities Act. 

The Commission has not passed upon the 
merits of or given its approval to the securi-
ties, the terms of the offering, or the accura-
cy or completeness of any offering materials. 

The securities are subject to legal re-
strictions on transfer and resale, and inves-
tors should not assume they will be able to 
resell their securities. 

Investing in securities involves risk, and 
investors should be able to bear the loss of 
their investment. 

The required disclosure does not need to track 
the above wording verbatim as long as the word-
ing used “clearly communicates the information 
required to be disclosed.” Amending Release at 
107. Substantial additional information would be 
required of issuers that are private funds, such as 
hedge funds and venture capital funds. See 
Amending Release at 65. Including the required 
legends does not relieve the issuer of the duty to 
take reasonable steps to verify accredited inves-
tor status.
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Accredited Investor. The Purchaser is an 
accredited investor as defined in Rule 501(a) 
of Regulation D promulgated under the Se-
curities Act, by reason of the facts indicated 
on the Purchaser’s Accredited Investor 
Questionnaire attached as Appendix A here-
to and the supporting documentation sub-
mitted to the Company, if applicable. The 
Purchaser agrees to furnish any additional 
information requested by the Company or its 
agents to assure compliance with applicable 
U.S. federal and state securities laws in con-
nection with the purchase and sale of the 
Securities. 

The information contained in the Purchas-
er’s Accredited Investor Questionnaire and 
the supporting documentation submitted 
therewith was complete and accurate as of 
the date the Purchaser submitted his, her, or 
its Accredited Investor Questionnaire and is 
hereby affirmed as of the date of this Agree-
ment. Any information that has been fur-
nished or that will be furnished by the Pur-
chaser to evidence his, her, or its status as 
an accredited investor is accurate and com-
plete and does not contain any misrepresen-
tation or material omission. 

STEP 6: Commence Offering 
Because Rule 506(c) permits general solicitation, 

issuers can advertise a Rule 506(c) offering through a 
variety of means, including the following: 
 Direct mail;  
 The company’s website or other forms of online 

advertising; 
 Radio or television; 
 E-mail; 
 Social media, including Facebook and Twitter; 

and 
 Press releases. 

The recipients of the these communications do not 
need to be prescreened before being sent information 
(remember that only purchasers must be accredited, 
not offerees). Even the offering materials themselves 
may be sent to any potential investors, including un-
accredited investors, as long as the issuer takes “rea-
sonable steps” to confirm that all purchasers are ac-
credited before selling securities to them. See Rule 
506(c)(2)(ii). To avoid the awkwardness and adminis-
trative burden of sending offering materials to a large 
number of offerees, as well as the burden of having to 
reject unaccredited investors and refund their money, 
it might be advisable to conduct at least some prelim-

inary screening before sending potential investors of-
fering documents or subscription materials. Keep in 
mind that the broader the solicitation, the more dili-
gence an issuer must undertake to demonstrate that it 
took reasonable steps to verify accredited investor sta-
tus. 

If the issuer has existing relationships 
with investors, or the principals have 
extensive networks of contacts, it may 
make more sense to use Rule 506(b) 
rather than conduct a general solicitation 
under Rule 506(c). 

It is therefore recommended that the issuer institute 
a procedure to respond to investors who indicate an 
interest in the offering. The procedure can take any 
number of forms. If there is a notice of the offering on 
the company’s website, interested investors who click 
on the notice to obtain more information could be di-
rected to a form that includes, at the very least, a 
checkbox to indicate that they are accredited, with a 
list of the most common types of accredited investors 
and a checkbox for each (e.g., a checkbox for “in-
come over $200,000 per year” and another for “net 
worth in excess of $1,000,000 excluding primary res-
idence”). The investors would also enter their contact 
information for sending offering materials. If their 
preliminary response indicates they are accredited, the 
company would then send them the materials. The is-
suer and its counsel can then develop analogous 
methods of preliminary screening that are compatible 
with the other methods of general solicitation used to 
contact investors. 

Issuers can also engage intermediaries to act on 
their behalf in locating potential investors. Examples 
of intermediaries include registered broker-dealers 
and aggregators of accredited investors, such as We-
funder and CircleUp. Some of the new registered por-
tals that conduct crowdfunding offerings will also 
conduct Rule 506(c) offerings for companies. Most of 
these intermediaries will conduct the added diligence 
required under Rule 506(c) on behalf of their issuer 
clients. Counsel is advised to confirm with such in-
termediaries that the steps they take comply with Rule 
506(c). Intermediaries can also assist with the admin-
istrative process of distributing and collecting offering 
documents and subscription materials. 
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STEP 7: Confirm Accredited Investor Status 
On receipt of completed subscription documents, 

the issuer or its agents (often the law firm represent-
ing the issuer) must review the subscription materials 
and confirm, among other things, that each investor is 
accredited. See “Rule 506(c)(2)” above for a descrip-
tion of the steps that must be taken. This process in-
volves determining which category of accredited in-
vestor the investor claims, confirming (if applicable) 
that he or she submitted the necessary documents 
such as tax returns (for income) or brokerage state-
ments (for net worth) and confirming that the docu-
ments show the required income or net worth. 

In many cases the investor will have left blank 
some portions of the investor questionnaire or failed 
to submit required documentation. In those cases the 
issuer will need to go back to the investor and request 
the missing information. In cases where the investor’s 
accredited investor status cannot be confirmed, the 
subscription must be rejected and the investor’s funds 
returned. 

STEP 8: Close the Offering 
Once the previous steps have been completed, the 

process of closing a Rule 506(c) offering differs little 
from closing any other exempt offering. The subscrip-
tion agreements are countersigned by the issuer, the 
funds are deposited in the issuer’s bank account, stock 
certificates (or promissory notes or LLC unit certifi-
cates, as applicable) are issued and sent to the accept-
ed investors. There can be a single closing or multiple 
closings, as in the case of any other offering. Contin-
gent offerings (i.e., those with minimum offering 
thresholds) must comply with SEC Rule 10b-9 (and 
Rule 15c-2-4 if applicable). All documentation, in-
cluding investors’ subscription materials and investor 
questionnaires and the issuer’s (or its counsel’s) anal-
ysis and conclusions regarding accredited investor 
status, must be filed where they can be located if any 
questions arise. 

STEP 9: Make Securities Law Filings 
Finally, SEC Form D must be filed with the SEC, 

and notice filings must be made with the state securi-

ties law agency of any states in which purchasers re-
side. The only difference for a Rule 506(c) offering is 
that counsel would check the box that has been added 
to Form D to designate Rule 506(c) as the exemption 
under which the offering was conducted. 

Counsel should be aware that the Amending Re-
lease also includes proposed changes to the Form D 
filing requirements, including the following: 
 Issuers conducting a Rule 506(c) offering would 

be required to file the Form D no later than 15 
calendar days before commencement of general 
advertising or general solicitation; 

 Issuers would be required to file a Form D 
amendment within 30 calendar days after the ter-
mination of any Rule 506 offering;  

 The Form D would be expanded to include signif-
icantly more information, including, for Rule 
506(c) offerings, the type of general solicitation 
used and the methods used to verify the accredit-
ed investor status of investors; and 

 Issuers would be prohibited from conducting a 
Rule 506 offering for 1 year following a correc-
tive filing if the issuer or its affiliates had failed to 
file any Form D reports for a Rule 506 offering 
within the previous 5 years (but not extending be-
fore the effectiveness of the new rule). 

Although the proposed rules have not yet gone into 
effect, attorneys whose clients conduct Reg D offer-
ings should check the SEC’s website frequently to 
track the status of this proposal. 

CONCLUSION 
Rule 506(c) offers companies raising capital broad 

new avenues to contact potential investors, hopefully 
making it easier for companies to obtain the funding 
they need to grow. However, Rule 506(c) imposes 
significant additional burdens on issuers that use gen-
eral solicitation. Securities law practitioners whose 
clients conduct Rule 506(c) offerings are well advised 
to explain the additional burdens to their clients and 
follow the steps described above to comply with the 
requirements of Rule 506(c). 
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